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BRIEF FOR PLAINTIFF IN ERROR.

STATEMENT OF THE CASE.

This is an action in ejectment brought to recover pos-

session of a portion of a placer mining claim called No.

5 Below, on Wonder Creek in Cape Nome Mining

District, in the District of Alaska. Plaintiff sets up

title under a location made November 5, 1904, and the

defendants in their amended answer claim the premises

under a location of an association claim made July

23, 1903, and called the Lillian Association Claim.



In his reply plaintiff in error denies the location of

the Lillian and alleges in addition thereto, that

the defendants in error and their predecessors in

interest had, at the time of the location of the plain-

tiff in error's claim, no location notice of record con-

taining such description of their claim with reference

to natural objects or permanent monuments as would

identify it.

On the trial the proper location of plaintiff in error's

claim by proper discovery, marking and recording was

proved as alleged and not controverted.

The location of defendants' claim w^as testified to by

only one witness, Charles Vogel, who asserted that the

boundaries of the claim were marked July 23d, 1903.

A location notice was filed the next day.

It was also shown that on the 20th and 21st of No-

vember, 1904, and while plaintiff was in actual occu-

pancy of the premises (Trans., p. 20) the Lillian was

surveyed at the instance of defendants by one Gibson

(Trans., p. 28).

It was also shown that at the time of the location of

plaintiff's claim there were no marks on the ground des-

ignating the boundaries of the Lillian (Trans., pp. 23,

29), nor were there any such markings subsequently

until a complete set of new stakes were erected by the

surveyor November 20th and 21st, 1904 (Trans., p. 30)

.

While the testimony of Vogel is to the effect that the

Lillian was originally located where it is now claimed

to exist, the evidence is undisputed that plaintiff had



no knowledge of the existence of it at the time he lo-

cated his own claim and the evidence is practically un-

disputed that if the Lillian had ever been marked where

now claimed those markings had entirely disappeared

when plaintiff located, as will be seen by the testimony

of Thomas Whistler (Trans., p. 32) and the surveyor

Gibson (Trans., pp. 29-30), both witnesses for defend-

ants.

The original location notice of the Lillian describes

this claim as situated near the "intersection of the Wild

Goose Telephone Line with the Pioneer Telephone

Line," describing one corner as situated north and the

other south of said intersection (Trans., p. 61 )

.

It was proved absolutely that this intersecting point

was about 2^ miles to the north of where the Lillian

is now claimed to be situated (Trans., pp. 35-36).

The court below, however, took the position that the

law pertaining to mining locations in Alaska does not

require a location notice to be recorded and that there-

fore any failure of the notice to so describe the claim

with reference to natural objects or permanent monu-

ments as to indentify it, was immaterial.

Plaintiff in error, however, maintains that the Code

of Alaska requires a notice to be recorded. Knowing

the views of the lower court on the subject, however, he

set up in his reply a miner's custom which required a

record to be made and in want of which the claim was

treated as forfeited or abandoned.

This custom was proved as pleaded; but the lower
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court took the position that nevertheless the notice need

contain no description of the claim as required by Sec.

2324, Revised Statutes, and held further that even if

the notice attempts to give such description and this

description is misleading and for that reason a conflict

arises between the markings on the ground and the de-

scription contained in the notice, the markings control

as superior evidence.

Plaintiff in error, on the other hand, contends that

monuments as superior evidence control only ivhen they

are of a permanent nature and the conflict is v^ith the

"calls" in the notice, and do not override the require-

ments of Sec. 2324.

The leading questions to be discussed are therefore:

( I.) Does the Code of Alaska require a location no-

tice to be recorded, and if so, does the failure to so re-

cord work a forfeiture of the location?

(2.) If such notice is required, is it void unless it

complies with Sec. 2324 R. S.?

(3.) If the local custom requires a location notice

to be recorded is such notice void unless it complies

with the requisites of said section?

SPECIFICATIONS OF ERROR.

The errors which we desire to discuss in this brief are

confined to the instructions given the jury and the re-

fusal to give instructions requested.



1. The Court erred in instructing the jury as fol-

lows :

"In the absence of proof of the existence of a local

rule, regulation or custom adopted by the miners

in the district where the claim is located, requiring

the posting, filing and recording of notice of loca-

tion at the time of the location of the ground in

question, such notice would not be necessary to the

validity of the location set up by either party to this

action."

Assignment of Error IV.

2. The Court erred in instructing the jury as fol-

lows :

"The mining laws of the United States in force

in Alaska, while they allow a location notice to be

recorded, yet they do not require a location to be re-

corded as any essential to a valid location although

they do, when so recorded, give such notice or cer-

tificate the efifect of notice or information by the lo-

cator of the ground covered by his location and its

boundaries to other persons and furnishes legal evi-

dence of the extent of his appropriation to the

world. Other persons seeking ground open for lo-

cation are not at liberty to regard such certificate

as the sole evidence of the extent of the previous lo-

cator's location and appropriation. In determining

whether a piece of ground is open for location or

not it is necessary to consider all the marks upon the

ground, including the posted notice on the ground,



if there is any such notice. If there is a variance or

discrepancy between the stakes and monuments on

the ground and the recorded location certificate, the

st2[^<:es and monuments will prevail over the record-

ed location certificate as superior evidence of the

particular ground located and its boundaries."

Assignment of Error VII.

3. The Court erred in instructing the jury as fol-

lows:

''The mining laws of the United States in force

in Alaska, while they allow a location notice to be

recorded, yet they do not require a location notice

to be recorded as an essential to valid location."

Assignment of Error VIII.

4. The Court erred in instructing the jury as fol-

lows :

"If there is a variance or discrepancy between the

stakes and monuments on the ground and the record-

ed location certificate, the stakes and monuments

will prevail over the recorded location certificate as

superior evidence of the particular ground located

and its boundaries."

Assignment of Error IX.

5. The Court erred in instructing the jury as fol-

lows:



"Plaintiff has submitted evidence to show that at

the time of the alleged location of the Lillian and

up to the time of the location of the ground claimed

by plaintiff, there was a uniform and generally ob-

served custom among miners in the Cape Nome
Mining & Recording District to record notice of

location of any claim located, and that it was also the

custom generally observed and adhered to by miners

in said district to consider and treat any mining

claim as vacant of which no such notice had been

recorded. You are instructed that such custom can

only be binding as law when established by clear

and satisfactory evidence. Such custom to be bind-

ing ought to be so well known, understood and

recognized in the district that locators should have

no reasonable ground for doubt as to what the cus-

tom requires. Furthermore, you are instructed that

unless it is part of the custom sought to be proved in

this case, that failure to comply with the rule or

custom by a locator works a forfeiture of his loca-

tion, such custom or rule would have no validity to

modify the existing mining law of the United States

defining the essentials of a valid location ; in other

words, no custom which may require the recording

of a location certificate is good and valid in law

unless it carries with it a provision that for non-

compliance with the custom the location shall be

forfeited and void."

Assignment of Error X.

6. The Court erred in instructing the jury as fol-

lows:
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"As by a valid location a title in fee to mining

claim is required, so by doing one hundred dollars'

worth of work or improvement upon the claim,

tending to its development for each year after the

year in which the location is made, the locator's title

is maintained and continued for the calendar year

in which the assessment work was done."

Assignment of Error V.

7. The Court erred in instructing the jury as fol-

lows :

"You are instructed that when a valid location of

a mining claim is once made, the law presumes that

annual labor is performed thereon from year to

year, until the contrary is affirmatively shown."

Assignment of Error VI.

8. The Court erred in refusing to instruct the jury

as follows:

"Where a location notice is placed upon

the ground it is part of the boundary mark-

ings and to what extent, if any, it is an aid

to a stranger in the location in tracing out

the boundaries of the claim, is a question of

fact for you to deterimne. If the courses and

distances in such notice correspond with the courses

and distances marked by the stakes such notice may
be of aid in tracing the boundaries; but if the

courses and distances given in this notice do not cor-

respond with those actually marked on the ground.



the notice is misleading and instead of being an aid

it may be a detriment to one trying to find the

boundaries. If the notice claimed to have been

posted on the Lillian location by the parties who
are claiming to have located it is or was misleading

it does not add anything to but detracts from the

sufficiency of the markings. In other words, if the

stakes in themselves were sufficient the notice may
render them insufficient. This you must take into

consideration in determining the markings as a

whole."

Assignment of Error XL

9. The Court erred in refusing to instruct the jury

as follows:

"A person examining the ground who finds a

posted location notice has a right to rely upon its

description of the ground claimed by the locators

or owners."

Assignment of Error XII.

10. The Court erred in refusing to instruct the jury

as follows:

"In order to render a mining claim valid it is

necessary for the locators or owners to file a notice

of location with the Recorder of the precinct in

which the claim is situated within ninety days from

the time of the discovery of the claim. Such notice

must give such a description of the claim, with ref-

erence to some natural object or permanent monu-
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ment, as will identify the claim. The object of this

notice is to secure a definite description—one so

plain that the claim can be readily ascertained.

Unless such notice is so filed, the ground is open for

relocation as if no location of it had ever been

made."

Assignment of Error XIII.

1 1. The Court erred in refusing to instruct the jury

as follows

:

"Plaintiff has offered evidence to show that at the

time of the alleged location of the Lillian and up to

the time of the location of the ground claimed by

plaintiff there was a uniform and generally ob-

served custom among miners in the Cape Nome
Mining & Recording District to record notices of

location of any claim located and that it was also

the custo mgenerally observed and adhered to by

miners in said district, to consider and treat any

mining claim as vacant on which no such notice had

been recorded. You are instructed that if you find

from the evidence in this case that such custom or

rule was in vogue during the time that the alleged

Lillian location was made and up to and including

the time when the location was made by plaintiff of

No. 5 Below on Wander Creek, then you must find

that unless the defendants had prior to the location

of No. 5 Below by plaintiff filed for record with the

Recorder of the Cape Nome Mining & Recording

District a location notice as required by law, the

Lillian location was, as far as plaintiff is concerned,
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absolutely void and of no effect. Such location

notice as I have here referred to must give such

description of the claim, with reference to some

natural object or permanent monument, as will

identify the claim. The object of this notice is to

secure a definite description—one so plain that the

claim can be readily ascertained; and unless the

notice gives such a description of the claim it must

be treated as void and of no effect. By natural

object or permanent monument is meant such land-

mark as will afford a guide to a man of ordinary

intelligence as to where the claim is situated."

Assignment of Error XIV.

12. The Court erred in refusing to instruct the jury

as to the essentials of a location notice at the time the

jury appeared in court and asked for further instruc-

tions.

Assignment of Error XV.

13. The Court erred in refusing to instruct the jury

as follows at the time the jury appeared in court and

asked for further instructions:

"If you find the mining custom to be as alleged by

plaintiff in his reply and you also find that at the

time plaintiff located his claim that defendants had

no location notice of record which gave such de-

scription of their claim with reference to natural

objects or permanent monuments as will identify

the claim, then and in that case you must find a
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verdict in favor of the plaintiff, even if you find that

defendants' claim was otherwise a good location."

Assignment of Error XVI.

ARGUMENT.

A.

REQUIREMENT OF THE CODE OF ALASKA.

Subdivision ii of Sec. 15, Ch. i, Act of June 6th,

1900 (page 137 Carter's Code), provides:

"Notices of location of mining claims shall be

filed for record within ninety days from the date of

the discovery of the claim described in the notice."

In a recent case decided by this Court {Smith vs.

Cascaden, 148 Fed., 792) this section was discussed and

construed by this tribunal in the following language:

"It is provided in Sec. 15 of the Act of June 6,

1900, that 'notice of location of mining claims shall

be filed for record within ninety days from the date

of the discovery of the claim described in the notice,'

and Sec. 2324 R. S. provides that all records of

mining claims 'shall contain the name or names of

the locators, the date of the location and such a

description of the claim or claims located by refer-

ence to some natural object or permanent monument

as will identify the claim.' The object of this

statute, as stated by the Supreme Court in Hammer
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vs. Garfield Mining Co., 130 U. S., 291, is 'to secure

a definite description—one so plain that the claim

can be readily ascertained. A reference to some

natural object or permanent monument is named for

that purpose.'
"

Judge Ross, in the same case, writing a dissenting

opinion on another point, said, on the subject here under

discussion (p. 797) :

"It is plain, therefor, that inasmuch as in the Dis-

trict of Alaska notices of mining locations are by a

statute of the United States required to be recorded

within ninety days of the date of discovery, which

record is also required by a United States statute

to contain a description of the claim located by a

reference to some natural object or permanent

monument as will identify the claim, it is essential

to the validity of such a location in Alaska that the

record thereof contain such a description by refer-

ence to some natural object or permanent monu-

ment as will identify the claim."

The learned court below asserts that the statute in

question is not mandatory but only directory, and that

no forfeiture can ensue from failure to record unless

the statute so expressly provides.

This doctrine is based upon the authority of the

following cases:

McGarity vs. Byington, 12 Cal., 427;

English vs. Johnson, ly Cal., 108;



Jupiter M. Co. vs. Bodie C. M. Co., ii F., 666;

Bell vs. Mining Co., 36 Cal., 214;

Johnson vs. McLaughlin, 4 Pac, 130;

Rush vs. French, 25 Pac, 816.

The doctrine that forfeiture can ensue only where

such penalty is expressly provided by law for the viola-

tion of a mining rule had its origin in the first of the

above list of cases. But the circumstances under which

the question then arose are not clear from the printed

report of the decision. All there is in this report on the

subject is contained in the following language of the

Court:

"The right of a mining claim vests by the taking

in accordance with local rules. The failure to com-

ply with any one of the mining rules and regulations

of the camp is not a forfeiture of title. It would be

enough to hold the forfeiture as the result of a non-

compliance with such of them as make non-com-

pliance a cause of forfeiture."

No facts are given to show what the language applies

to, nor is there any further discussion of the subject.

In English vs. Johnson the following language is

used and contains all there is to that case covering the

subject here under discussion:

"But in the absence of a rule declaring that a

failure to record avoided the entry or claim, we
cannot see that this failure, when actual possession
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was taken and kept—no forfeiture or abandonment

being shown—would avoid the claim, as against a

subsequent entry and location."

This language far from supports the doctrine of the

court below. It simply declares that when the claim is

in the actual possession of the locator no forfeiture will

ensue for failure to record unless the rule expressly so

provides. By implication the decision confirms our

view.

Jupiter vs. Bodie is simply an instruction to the jury

evidently based upon the foregoing California cases,

and for aught that appears may have been assumed by

both sides to have been the correct doctrine. The ques-

tion of actual possession may also have entered into that

case, and thus placed it under the doctrine of English

vs. Johnson.

In Bell vs. Mining Co. the miners' rule in question

was one requiring performance of certain assessment

work as a condition of holding the claim. The jury

were charged that unless the rule was complied with a

forfeiture would result, without any instruction as to

whether or not the rule itself provided a forfeiture.

This was held error. The opinion is weak and uncer-

tain and implies that if this were the only error the

judgment would not have been reversed.

In Johnson vs. McLaughlin and in Rush vs. French

the Supreme Court of Arizona follows, without discus-

sion, the "rule" in the California cases, but no facts are
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sufficiently reported to enable us to determine how the

doctrine was applied.

The contrary view is maintained with great force in

the following cases which support our position and

clearly announce the doctrine followed by this court in

the Cascaden case:

Kingxi. Ed'ijiards, i Mont., 235;

Sissons vs. Sommers, 55 Pac, 829;

Oreamuno vs. U. S. G. & S. M. Co., i Nev.,

179;

Mallcit vs. G. H. M. Co., i Nev., 188;

Piirdum vs. Laddin, 59 Pac, 153.

In King vs. Edii-ards the Court said :

"The customs which point out the manner of

locating mining ground are conditions prece-

dent. A substantial compliance with them is neces-

sary. The right to possess and mine any mining

claim is derived from the United States by virtue of

this compliance. The United States is divested of

this right as effectually as if these rules and customs

were acts of Congress, for they now are the Amer-
ican common law on mining for precious metals.

"The regulations of miners which require that so

much work must be performed upon each claim are

conditions subsequent. The locator of a mining

claim takes subject to this condition. So long as he

complies with it, the right to possess and mine the
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same remains with him. Whenever a condition sub-

sequent is attached to any right or title vested in a

party by virtue of law it is not necessary that the

law should provide that a failure to comply there-

with works a forfeiture of the right. Even when a

condition subsequent is expressed in a deed, it is not

necessary that it be specified that a failure to comply

with it entitles the grantor to enter and take posses-

sion of the tenements. It is implied that he has this

right. 4 Kent's Com., 140.

"It is true that, where a mine is forfeited, it be-

comes forfeited to the United States, of whom the

locator derived title. Formerly only the grantor, or

his heirs, could proceed for forfeiture ; but under the

law, as it now stands, an assignee of the rights of the

grantor can proceed to declare a forfeiture. 4 Kent's

Com., 138, 139.

''When mining ground is forfeited by any one, it

again becomes unappropriated mineral land of the

United States. Any one who relocates it, in accord-

ance with the mining rules and customs of the dis-

trict in which the same is situated, has the rights of

the government, and may proceed to declare a for-

feiture or may set up the defense of forfeiture in an

action against him.

"It is doubtful whether any person could acquire

and possess a mining claim, without complying with

the local rules and customs upon that subject since

the act of Congress of July, 1866, upon the subject of

mining.

"I think I may safely say that this rule in relation

to the forfeiture of mining claims is substantially the

same as entertained by miners generally themselves.
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It is not often that a mining law declares that a

failure to comply with the one, in relation to work-

ing and developing mining ground, works a for-

feiture, yet it is generally considered among miners,

that such a failure will have this efifect."

After discussing the California cases, the same Court

says

:

"The conclusion that we must come to from this is

that this point has never been fully considered by the

California courts. No reasoning is given in support

of the rule in either case and no authorities, and

hence it is impossible to tell how they arrived at

their conclusions. The rule we have expressed is in

accordance with the established principles of law

and comports with the understanding miners have of

their own customs and is consonant to the policy of

the general government."

In SIssons vs. Sommers, the Supreme Court of Ne-

vada, through the able pen of Bonnifield, C. J., said:

"To enable a party to maintain a right to a mining

claim after the right is acquired, it is necessary that

the party continue substantially to comply not only

with the laws of Congress but with the valid laws of

the State and valid rules established by the miners in

force in the district where the claim is situated upon

which said right depends. Failure to comply with

such laws and rules works a forfeiture whether the

laws and rules provide for forfeiture for non-com-

pliance or not, and the mining claim becomes subject
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to location by any qualified locator. Mal/eff vs.

Mining Co., i Nev., i88; Oreamiino vs. Same, Id.,

215 ; Barring cf A Mines, 300."

The decisions from Montana and Nevada are so care-

fully considered and the question so ably discussed that

we can do no better than to simply refer the Court to

those authorities without any further dissertation on

the subject.

We beg leave, however, to add these observations:

1. Statutory construction is a question of psychol-

ogy. The meaning and intent of the Legislature is the

object to be attained. We submit that statutes of this

kind are universally accepted by the public as man-

datory. Where opportunity to record is afforded it is

universally among miners taken as putting Sec. 2324

R. S. in motion. The fact that two of the three courts

in Alaska and the entire mining population have

alwavs construed the statute in question the same as did

this court in the Cascaden case, shows that that is the

natural interpretation and therefore the interpretation

intended. See in this connection cross-examination of

witness Fell by the Court (Trans., p. 37 to p. 42).

See:

Chorlton vs. Kelly, 2 Alaska, 533;

Butler vs. Goodenough M. Co., i Alaska, 246.

2. The question of forfeiture is not involved for the
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act of recording is a part of the act of locating, and

until the notice is filed the location is not completed.

Until such location is completed the title has not vested,

but remains only inchoate or contingent and there is

therefore nothing to forfeit.

Says Justice Field in Belk vs. Meagher, 104 U. S.,

284:

"A location is not made by taking possession

alone, but by working on the ground, recording and

doing whatever else is required for that purpose by

the acts of Congress and the local laws and regula-

tions."

These are conditions precedent to the vesting of the

title.

In Faxon vs. Bernard, 44 Fed., 702, Judge Hallett

said:

"The government gives its lands to those citizens

who may discover precious metal ores therein upon

the condition that they will define the subject of the

grant with such certainty as may be necessary to pre-

vent mistake .... therefore it must be said

that without such description a certificate of location

is void."

In Copper Globe Min. Co. vs. Allman, 64 Pac, 1019,

the Supreme Court of Utah said:

"To perfect his claim, he (the locator) must also
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within the time and manner prescribed, mark the

boundaries of his claim, and file a copy of the notice

of location for record/'

See also:

Metcalf vs. Prescott, lo Mont., 283, 293.

Judge Ross, in the case of Gird vs. California Oil

Co., 60 Fed., 531, in considering a mining regulation

which provided for the posting of notices on the claim

and that "all claims must be recorded in the district

within thirty days from the date of location" . . .

without making any provision for a forfeiture for a

failure to conform thereto, said:

'^We see then that one of the essentials to a valid

location within the Little Sespe petroleum mining

district is the posting by the locator of a notice of

location on the claim, signed also by a witness who
is himself an owner of a claim within the district,

and that such notice be recorded with the recorder

of the district within thirty days after the making

of the location which record shall contain the name

or names of the locators, the date of the location,

and such a description of the claim or claims located

by reference to some natural object or permanent

monument as will identify the claim. . . . The

record of a mining claim when one is required is in-

tended to contain a more exact and specific descrip-

tion of the claim than the notice posted upon it."

(Pages 535, 536.)
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But the Supreme Court of the United States has

passed on this very question in the case of Butte City

vs. Baker, 196 U. S., p. 119 (25 Sup. Ct. Rpe., 211).

We quote from p. 213:

"The Montana statute {Montana Codes Anno-

tated) among other supplementary regulations pro-

vided that the declaratory statement filed in the

office of the clerk of the county in which the lode or

claim is situated must contain 'the dimensions and

location of the discovery shaft or its equivalent, sunk

upon lode or placer claims' and the 'location and

description of each corner with the markings there-

on.' A failure to comply with these regulations was

the ground upon which the Supreme Court of Mon-
tana held the location invalid. It is contended that

these provisions are too stringent and conflict with

the liberal purpose manifested by Congress in its

legislation respecting mining claims. We do not

think that they are open to this objection. They
certainly do not conflict with the letter of any con-

gressional statute; on the contrary are rather sug-

gested by Section 2324. It may well be that the

State Legislature in its desire to guard against false

testimony in respect to a location, deemed it impor-

tant that full particulars in respect to the discovery

shaft and the cornerposts should at the very begin-

ning, be placed of record. Even if there were no

danger of false testimony it was not unreasonable to

guard against the resurrection of incomplete loca-

tions, when by subsequent explorations, mining

claims of great value have been uncovered. We see
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no error in the rulings of the Supreme Court of

Montana and its judgment is affirmed."

These cases all treat the certificate of location as a

part of the location and as a prerequisite to the passing

of the grant. In other words, no title vests until the

conditions have been complied with, and before such

title vests there can be nothing to forfeit.

It would seem self-evident, that the doctrine that for-

feiture will ensue only where it is expressly provided as

a penalty can have no application where the act in

question is a condition precedent to the passing of the

grant or the vesting of the right to the possession. In

other words, until the grant has passed and the right to

the possession of the property has vested there is no

right to forfeit.

The court below evidently lost sight of the distinc-

tion between a statute of a State, a mining regulation,

and an Act of Congress in deciding that the forfeiture

must be expressed. While counsel may assert that there

in some conflict in the State decisions upon the question

of whether a penalty must be attached to the State

statute or mining regulation to invalidate the location

for failure to record, yet the Supreme Court of the

United States in Butte City vs. Baker, supra, has upheld

the Supreme Court of Montana in holding a location

invalid for failure in the record of the location to

insert certain provisions required by the State statute

when no such penalty was expressed. This case is
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decisive of the point with reference to a State statute or

mining regulation.

But it must be remembered further, in the case at

bar we are not considering a State statute or a mining

regulation. We are considering a requirement of an

Act of Congress. The fact that such Act is applicable

only to Alaska does not make it any the less subject to

the rules applicable to the general mining laws of the

United States relative to the requirements of a valid

location being mandatory. Can it be urged that be-

cause Congress has not provided for a forfeiture in the

event of a failure to comply with the provisions of

Section 2320 and Section 2324 relative to discovery and

the marking of the boundaries of a location, that any

valid location could be made without full compliance

therewith? Then why should the Act of Congress

adding one other requirement in order to make a loca-

tion valid in Alaska be held less mandatory than Sec-

tions 2320 and 2324, or subject to the expression of a

forfeiture penalty in order to become effective? The

Act of Congress relative to Alaska cannot be subject to

one rule of construction and the general mining laws

embodied in other Acts of Congress be subject to

another. Unless the failure on the part of the locator

to record his location within the period of ninety days

works a forfeiture of the location as against intervening

rights, the enactment of the statute is of no value. Con-

gress cannot be said to require the performance of a

futile act, one that can have no results. And if the
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position taken by the court below is correct, then such

is the only effect of the passage of such Act.

Says the Supreme Court of the United States in the

case of Creede & C. M. & M. Co. vs. Uinta T. M. &
M. Co., 196 U. S., 338, decided at the same term as

Butte City vs. Baker, supra:

"A location is the act or series of acts by which the

right of exclusive possession of mineral veins and

the surface of mineral lands is vested in the locator.

For this the only requirement made by Congress is

the marking on the surface of the boundaries of the

claim. By Section 2324, however, Congress recog-

nizes the validity of any regulations made by the

miners of any mining district not in conflict with the

laws of the United States or the laws of the State or

Territory within which the district is situated. This

is held to authorize legislation by the State. Citing

Belk vs. Meagher, 104 U. S., 279, 284; Kendall vs.

San Juan, 144 U. S., 658, 664; Erhardt vs. Boaro,

113 U. S., 527; Butte City JVater Co. vs. Baker, 196

U. S., 119. . . . And many Territories and States,

Colorado among the number, have made provisions

in respect to the location other than the mere mark-

ing on the ground of the boundaries of the claim.

So before a location in those States is perfect, all the

provisions of the State statute as well as of the Fed-

eral must be complied with for location there does

not consist of a single act." (Italics ours.)

Is a mining regulation or a State statute to have more

force than an Act of Congress?
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''Congress is the body to which is given the power

to determine the conditions upon which the public

lands shall be disposed of."

Butte City vs. Baker, supra (p. 126).

3. But the decision in the Cascaden case, which lays

down the identical principle of law expressed in both

the Supreme Court cases cited

—

Butte City vs. Baker

and Creede & C. M. Co. vs. Uinta M. & M. Co—has

become a rule of property; millions have been invested

on the strength of it, and this court will not, we feel,

disturb such decision at this time.

We submit that the court below erred in instructing

the jury that under the laws applicable to Alaska, no

notice of location need be recorded, as well as in refus-

ing to instruct that such record was necessary.

B.

THE CUSTOM.

Being familiar with the views of the lower court on

this subject, plaintifif pleaded and proved that the cus-

tom among miners in Cape Nome district required a

notice of location to be recorded within ninety days

after location and that for failure to so record the claim

would be treated as forfeited (Trans., p. 9-10).

The Court also instructed the jury that if they found

such custom to exist the recording of the notice was in

such case necessary; but—and here is the startling fea-
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ture of his position—he refused to instruct that such

recorded notice, in order to be valid, must contain such

a description of the location with reference to natural

objects or permanent monuments, as would identify the

claim (Trans., p. 76-78; Assignment of Errors Nos. 14,

15, 16).

The Court below on this point took the bold position

that there is no such thing as a void location notice even

where it is required to be recorded, that under proper

rules or laws the claim may be forfeited for want of

recording, but any record will be sufficient to save the

claim from forfeiture under such rule.

We will now discuss that feature of the Court's

rulings.

The congressional laws do not in terms require any

certificate of location, but they require that where a

record of the location is made such record "shall con-

" tain the name or names of the locators, the date of the

" location, and such description of the claim by refer-

" ence to some natural object or permanent monument,

" as will identify the claim." R. S. 2324.

The same section also extends to the miners the right

to provide by local rules for recording.

"In the absence of a State laiv or a local rule re-

quiring a record to be made, Congress has not

undertaken to prescribe the nature of the notice

which a miner may be compelled by such laws or

rules to post or which he may see fit to post on his

own motion.
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^'It is only when such notice, or its equivalent, is

required to be recorded that the provisions of the

federal law become MANDATORY.
"Where State laws or LOCAL RULES require a

record to be made, the recorded instrument must

contain AT LEAST the elements provided for by

the Revised Statutes, and if such tSate laws or local

rules prescribe the contents of such recorded notice,

it must comply with this ADDITIONAL require-

ment."

Lindley, Sec. 379.

"... Any certificate of location . . . which

fails to reasonably comply with the requirements of

the federal law as to the contents of such record is

ineffectual and void." (Italics ours.)

Lindley, Sec. 384.

In scores of cases the courts have discussed the ques-

tion of whether the location notice was sufficient under

the federal law to support the location on the theory

that if the notice was not sufficient the location was

void ; but only a few of them will here be referred to.

In the case of Smith vs. Cascaden, 148 Fed., 792, the

notice simply described the claim as "No. 13 A Below

Discovery on Cleary Creek." The contention of the

locator was that the letter A signified a bench and was

so understood by the miners.

Whether or not this was a sufficient description re-

duced itself to a question of fact for the Court to decide,
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because the evidence was conflicting as to what the

letter A was understood to mean in this connection on

the creek.

The Court first found as a matter of fact that the

Cascaden claim was properly marked upon the ground

and in this the lower court was sustained.

The Court then proceeded to discuss the sufficiency

of the location notice, holding that even if the claim

was properly marked on the ground, if the notice was

insufficient to comply with the requisites of Sec. 2324

Revised Statutes, the location is still void.

The claim in dispute was a bench ofif No. 13 Below

Discovery and the majority of the Court held that there

was sufficient evidence to sustain the finding of the

lower court to the effect that No. 13 A was understood

by the miner to mean a bench of No. 13.

Judge Ross dissented on the ground that the evidence

was not sufficient to sustain such finding and that the

Cascaden notice referred to a creek claim and not to a

bench claim, and it is evident that all judges agreed that

if the notice had stated that the claim was situated on

the creek instead of on the bench adjoining it the notice

would have been insufficient and the location therefore

void even if it was properly marked. In other words,

the entire Court agreed that the validity of the claim

depended upon the validity of the location notice.

As this case is the most recent on the subject it will be

pardonable to quote somewhat at length from the
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opinion of Judge Ross on this subject entirely in har-

many with the leading opinion:

"In some States and Territories and in some min-

ing districts the notice of location is required to be

recorded, and in some it is not, but whenever re-

quired the express declaration of Section 2324 of Re-

vised Statutes is that such record shall contain the

name or names of the locators, the date of the loca-

tion, and such a description of the claim or claims

located by reference to some natural object or per-

manent monument as will identify the claim.

"It is manifest therefore that the Court in the case

of Gird vs. California Oil Co., 60 Fed., 531-536, was
quite right in holding as it did 'that the record of a

mining claim, where one is required, is intended to

contain a more exact and specific description of the

claim than the notice posted upon it'

"The statute itself admits of no other meaning for

in respect to posting upon the ground the statutory

requirement is that 'the location must be distinctly

marked on the ground so that its boundaries can be

readily traced' but that any record thereof that is

made 'shall contain the name or names of the

locators, the date of location and such a description

of the claim or claims located by reference to some

natural object or permanent monument as will

identify the claim.'

"The reason for this distinction thus made be-

tween the notice posted on the claim and the record

of such notice is well stated in the case of Gleason

vs. Mining Co., 13 Nev., 465, where the Supreme
Court of Nevada said

:
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" 'There can be no question that the original Pay-

master's notice was all that the law requires. The

only objection to it is that it did not contain in itself

a description of the claim by reference to some na-

tural object or permanent monument. It was not

necessary that it should. It is only the record of

the claim that is required to contain such a descrip-

tion ; and there are excellent reasons for making the

distinction between the notice and record in this

particular. A notice is generally, and for safety

ought always to be, posted immediately upon the

discovery of the vein, before there is any time to

survey the ground and ascertain the bearings and

distances of natural objects or permanent monu-

ments in the neighborhood ; and, besides, the claim

referred to by the notice is always sufficiently iden-

tified by the fact that it is posted on, or in immedi-

ate proximity, to the croppings. A notice claiming

location on 'this vein' has only one meaning. But

the notice is exposed to the danger of removal by

adverse claimants or destruction by the elements

and for permanent evidence of the location its record

is provided for. The record, if it consisted of a

mere copy of the notice, would not identify the

claim and there would be an opportunity, as well

as a temptation, to the locators upon the discovery

of a more valuable mine in the vicinity to prove by

perjured witnesses that their notice was posted on

that mine. The floating of claims was by no means

an infrequent occurrence prior to the Act of 1872,

and, if such attempts were seldom successful, they

were always vexatious, and often the means of levy-

ing heavy blackmail. It was on this account that
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the record (not the notice) was required to contain

"such a description of the claim or claims, located,

by reference to some natural object or permanent

monument, as will identify the claim." Revised

Statutes, Sec. 2324. It is a sufficient compliance

with this provision of the law if a description of the

locus of the claim is appended to the notice when it

is recorded.'
"

There is no question but that the language above

quoted very aptly applies to the case at bar; it is

very evident that the Court would have held the Cas-

caden location void if it had found as a fact that the

Cascaden location notice failed to describe the claim as

required by Sec. 2324 Revised Statutes.

In Deeney et al., vs. Mineral Creek M. Co., 67 Pac,

724, the Court said:

"While as before stated the Acts of Congress do

not require record of location notice, yet, when the

same is required by local legislation or regulations

of miners, then the requirements of the federal

statute become operative and imperative. A failure

to comply with the terms of the U. S. statute must

render the location notice ineffectual and void.

Tested by the foregoing rules it is perfectly appar-

ent that the notice of July 2nd, 1895, is wholly void,

and confers no rights on contestant." (Emphasis

ours.)
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In Faxon vs. Bernard, supra. Judge Hallett said:

"It is said (in the certificate) that the claim is

'situated on the north side of Iowa gulch about

timber line, on the west side of Bold Mountain.

Said claim is staked and marked as the law requires.'

"It is utterly impossible to find in this language

any reference to a natural object or permanent mon-

ument defining the location, and the only question is

as to the effect of the omission. The Act of Con-

gress requires such a reference to be made in the

description of the claim.

"The government gives its lands to those citizens

who may discover precious metal ores therein, upon

the condition that they will define the subject of the

grant with such certainty as may be necessary to

prevent mistakes on the part of the government, and

on the part of other citizens who may be asking the

like bounty. This is reasonable and necessary to

justly administer the law, and, therefore, it must be

said that without such description a certificate of

location is VOID. On that ground the original cer-

tificate of defendants' grantor will be rejected, and

as the relocation was posterior to plaintiff's it cannot

prevail against the latter." (Italics ours.)

In this cause. Judge Hallett held the location void

because the certificate failed to comply with Sec. 2324

Revised Statutes.

In Darger vs. Le Sieur, 30 Pac, 364, the Supreme

Court of Utah said:
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"We think the Court erred in admitting in evi-

dence plaintiff's location notices. They are fatally

defective, and valid locations cannot be made under

them. The Revised Statutes of the United States

require that there must be such a description of the

claim located by reference to some natural object or

permanent monument as will identify it."

And in Drummond vs. Lang, 13 Pac, 545, the Su-

preme Court of Colorado said:

"The intention of the provision is to give one seek-

ing the locus of a recorded claim something in the

nature of an initial point from which to start, and

following the course or distance given, find with

reasonable certainty the claim located. The identi-

fication must be by reference to some natural object

or permanent monument."

In Broun vs. Levan, 46 Pac, 661, the Supreme Court

of Idaho say:

"From these authorities it is evident that it has

become the settled law of the land that Section 2324

Revised Statutes must be complied with, to wit:

'that all records of mining claims shall contain such

a description of the claim or claims located, by ref-

erence to some natural object or permanent monu-

ment as will identify the claim.' The location of

the Magpie describes the mine as located on the

north side of North Widow^ Creek. This portion of

the reference is of course so indefinite and uncertain

that it amounts to no reference at all when taken
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alone. It is as indefinite as the reference of the

Mary Bell Lode in Darger vs. Le Sicur, supra,

which described the claim as situated about five

miles from the D. & R. G. R. R. track near the head

of the right hand fork of what is known as the

'Canyon.' Concerning this notice and five others, of

the same tenor, the Court in the above case says that

they are fatally defective and a valid location cannot

be made under them. It is evident that the refer-

ence to natural objects or permanent monuments to

identify the claim must be such as to furnish a rea-

sonable certainty that the locus of the claim has not

been and could not well be changed." (Emphasis

ours.)

We do not deem it necessary to quote any more au-

thorities to this point, as there are absolutely none to

the contrary.

The Courts have uniformly held that where the local

laws or regulations require a record to be made this

record must comply with Section 2324 or it is void; no

rights can be based on it and that without such record

the location is void absolutely.

It would seem to be self-evident that if the claim is

forfeited in case of failure to record, it is equally for-

feited if the record is void, for a void record is in con-

templation of law no record.

The Lillian Notice.

The description of the claim contained in the notice

of the Lillian is as follows (Ex. i, Trans., p. 61 ) :
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"Stake No. i adjoins S. E. Cor. stake of Dead

Eye placer claim i8o feet east from line of Wild

Goose Telephone opposite ninth pole south from

intersection of said telephone line with Pioneer

Mining Co. telephone line. Stake No. lo lies 60

ft. S. E. from 5th pole on Wild Goose line north

of said intersection."

This ties the claim both to the Dead Eye placer

claim and to the intersection of the two telephone lines

mentioned—asserting that one stake is south and the

other north of such intersection.

The Dead Eye.

As to this landmark it was unknown even to the

locator who staked the claim and wrote the notice.

The notice says the initial stake adjoined S. E. Cor.

Dead Eye, yet Charles Vogel, the locator and only

witness who would swear he had ever seen any stakes

marking the Lillian prior to November 5th, 1904,

testified

:

"I could not swear what stake it (the notice) was

placed on; I cannot tell from the location notice

which was the initial stake." (Trans., pp. 26-27.)

If there had been such a claim as the Dead Eye cer-

tainly this witness would have been able to tell from

this notice which was the initial stake referred to.
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Again

:

"I realize that the location notice is very in-

definite, that is the reason I amended it, we amended
it January ist, 1905.

"Q. You realize, Mr. Vogel, don't you, that it

is absolutely impossible for any man to find the

claim from that location notice?

'^A. Well, it is written a little indefinite, that is

very true; but we amended as soon as we could."

(Trans., p. 27.)

The Intersection of the Telephone Lines.

The intersection of the telephone lines referred to

was 2^ miles to the north of the premises in dispute.

In other words, if the location notice was correct the

Lillian was originally located 2^ miles to the north

from where it is now claimed to be situated.

The evidence shows that the telephone line of the

Wild Goose Co. followed the railroad track which ran

from the beach to Anvil Creek at a considerable dis-

tance west of the premises in dispute, while the Pioneer

Mining Co. line followed the Moonlight Pipe line

straight from Nome to Moonlight Creek and thence

turned westerly to the Pioneer Camp at Discovery on

Anvil, and that the only place the lines crossed was at

the last named place, lYi miles away. See testimony

of Stevenson (Trans., pp. 34-5), Boyd (Trans., p. 35)

and Whistler (Trans., p. 33).

In this connection the evidence of Surveyor Gibson
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who was a leading witness for defendants should be

read

:

"Q. From the location notice of the Lillian

could you have been able to determine where the

claim was?

".A. There are very few old location notices

where you can tell where the claim is located.

"Q. You can't tell from this one?

"A. I wouldn't say that I couldn't or that I

can.

"Q. Do you know where the Pioneer telephone

line and the Wild Goose telephone line crossed?

"A. Why, if the Wild Goose had followed the

railroad track it could not cross the Pioneer."

(Trans., p. 31.)

On the same day the Lillian was located defendants

also located another association claim called the Flor-

ence. (See Ex. H, Trans., p. 67.) In the notice of this

claim the following clause appears:

"This claim runs south to the south side of No. 4

on Wonder Creek and includes creek claims No. 2,

3 & 4 on said Wonder Creek." See testimony of

Vogel (Trans., p. 27; Ex. H., Trans., p. 67).

This shows the Florence to be located approximately

where the Lillian is now claimed to be, which, if true,

would put the Lillian at some other place than where

it is now.
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C.

WHETHER OR NOT THE LOCATION NOTICE OF THE

LILLIAN WAS SUFFICIENT TO COMPLY WITH SECTION

2324 R. S. WAS A QUESTION OF FACT THAT SHOULD

HAVE BEEN SUBMITTED TO THE JURY UNDER IN-

STRUCTIONS AS TO WHAT THE ESSENTIALS OF A LO-

CATION NOTICE WERE.

"As to whether a given notice or certificate of

location contains such a description of the claim as

located, by reference to some natural object or per-

manent monument as will identify it, is a question

of fact, to be determined by the jury, and oral evi-

dence is admissible for the purpose of proving that

the thing named in the certificate is or is not in fact

a natural object or permanent monument."

Lindley on Mines, Sec. 384.

The notice in question adopts the crossing of the

Pioneer Telephone line with the telephone line of the

Wild Goose Co. as the landmark of permanent monu-

ment with reference to which the claim is described.

Upon the trial the plaintiff proved that these two lines

did not cross except close to Discovery Claim on Anvil

Creek and that this point was 2^/2 miles away from the

ground in dispute. It is more than likely that upon

this showing, uncontroverted as it was, plaintiff had

a right to an instruction for a verdict in his favor, but

inasmuch as he chose not to adopt this course but re-
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quested the Court to leave it as a question of fact for

the jury to decide whether or not the notice sufficiently

refers to a natural object or permanent monument to

identify the claim he had a right to the instruction

asked as to what the essentials of a location notice were.

But the position of the Court below was that even

if the location notice fails to describe a claim in such

manner that it can be identified from the location no-

tice, or in case there is a conflict between such descrip-

tion of the claim and the stakes on the ground that the

stakes on the ground in either case must control.

We submit that from the authorities quoted, this is

in absolute and violent conflict with the uniform de-

cisions of the courts on the subject.

The description of the claim with reference to na-

tural objects and permanent monuments is for the pur-

pose of enabling a person examining the records to as-

certain where a particular claim is located, and for the

purpose of securing from such records a reasonable

direction as to where to go and look for the claim in

question. This is what is meant by Justice Field in

Hammer vs. Garfield when he says that the object of

the statute is "to secure a definite description—one so

"plain that the claim can be readily ascertained, and

"reference to some natural object or permanent monu-

"ment is named for that purpose."

We cannot at this point resist the temptation to again

quote from Glcason vs. Mining Co., 13 Nev., 465, re-

ferred to above and quoted in the case of Smith vs.



41

Cascaden, because it is so applicable to the situation in

the case at bar. The "floating of claims was by no

"means an infrequent occurrence prior to the Act of

"1872, and if such attempts were seldom successful,

"they were always vexatious and often the means of

"levying blackmail; it was on this account that the

"record (not the notice) was required to contain 'such

" 'description of the claim located, by reference to some

" 'natural object or permanent monument as will iden-

" 'tify it;

"

The Supreme Court of the United States expresses

the same thought in Butte City vs. Baker, supra, where

it says:

"It may well be that the State Legislature in its

desire to guard against false testimony in respect

to a location, deemed it important that full par-

ticulars in respect to the discovery shaft and the

corner posts should be at the very beginning placed

of record. Even if there were no danger of false

testimony, it was not unreasonable to guard against

the resurrection of incomplete locations when by

subsequent explorations mining claims of great

value have been uncovered."

The requests for instructions which plaintifif sub-

mitted to the Court prior to the argument were copied

from authorities hereinbefore quoted, and when the

jury appeared in court the next day after they had been

out some twenty hours deliberating, counsel for plain-

tiff requested in open court orally that the Court then
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instruct the jury as to what the essentials of a location

notice are. He also at that time hastily drew another

request, which he submitted to the Court, and which,

although brief, stated the law correctly, and should

have been given. (Tr., p. 59.)

D.

CONFLICTS BETWEEN MONUMENTS AND CALLS IN

NOTICE.

The feature of the law which led the Court below

astray was Subsec. 2 of Sec. 682, Ch. 67, Act of June

6th, 1900 {Carter's Code, p. 286) which reads as fol-

lows:

"When permanent and visible or ascertained

boundaries or monuments are inconsistent with the

measurements, either of lines, angles, or surfaces,

the boundaries or monuments are paramount."

This section the Court construed to mean that where

the notice contains a "tie" but the same is erroneous

or misleading, the notice is not void, except as to the tie,

and must give way, as evidence, to the stakes, if any.

In other words, it is contended that the section above

quoted abrogated the old doctrine applied to Sec. 2324,

R. S.

Attempting to follow out this novel theory the Court

instructed as follows:
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"If there is a variance or discrepancy between

the stakes and monuments on the ground and the

recorded location certificate, the stakes and monu-
ments will prevail over the recorded location cer-

tificate as superior evidence of the particular

ground located and its boundaries." (Assignment

IX, Tr., p. 74.)

This is assigned as error.

Although based on the statute above quoted this

instruction is in direct conflict with it. The statute

refers to ^^permanent and visible" monuments.

The instruction makes no such distinction. It may

refer to stakes of any kind that may some time have

existed though they have disappeared.

The facts in this case show that if the Lillian had

ever been located the stakes marking its boundaries

had disappeared before plaintifTf located his claim.

Whistler, who was a witness for defendants and owned

the two adjoining claims, had never seen the Lillian

stakes, nor had plaintiff. And Gibson, when he sur-

veyed in November, 1904, found absolutely none of

the boundary stakes, but located a complete set of new

ones, which he, together with Vogel, brought with

them from Nome for that purpose at the time they

went out to make the survey, and the surveyor's only

guidance as to where to place the new stakes was

Vogel's dictum. (Tr., p. 30.)

The statute announces nothing but the common law

doctrine, which is, that where in a deed or conveyance
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specific monuments are referred to and they are per-

manent and visible and the reference to them in the

instrument is such that they can be identified, then and

in that case any variance between the location of these

monuments and the calls in the instrument must be

settled in favor of the former, on the theory that a

person is more likely to make a mistake in regard to

distances and directions than in reference to monu-

ments. But where monuments have disappeared or

are uncertain or cannot be identified from the descrip-

tion of them in the instrument the reasons for the rule

no longer obtain and the rule itself becomes inap-

plicable.

Ency. PL &' Pr., Vol. 4, p. 769;

Devlin on Deeds, Section 1029;

Hanson vs. Tounship of Red Rock, 57 N. W.,

11;

Melver's Lessee vs. JJ^alker, 9 C ranch, 173, 177.

Says Chief Justice Marshall in the case last cited:

"It is a general principle that the course and

distance must yield to natural objects called for in

the patent. All lands are supposed to be actually

surv'eved and the intention of the grant is to convey

the land according to the actual survey; con-

sequently if marked trees and marked corners be

found conformably to the calls of the patent, or if

water courses be called for in the patent, or moun-

tains or any other natural objects, distances uiust
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be lengthened or shortened and courses varied so as

to conform to those objects. The reason of the rule

is that it is the intention of the grant to convey the

land actually surveyed, and mistakes in courses and

distances are more probable and more frequent than

in marked trees, mountains, rivers, or other natural

objects, capable of being clearly designated and

accurately described." (Italics ours.)

See also Payne vs. English, 79 Cal., 540, at page 546,

where the Supreme Court of California says:

"It is argued, however, by respondents that in

cases of disputed boundaries, courses and distances

must give way to monuments. That is undoubtedly

the general rule. But before the rule can be ap-

plied there must not only be monuments which will

stand still, and not float or fly, but the place where

the alleged monuments were at the time the con-

veyance was made must be satisfactorily located."

Applying this rule in a mining case, the Supreme

Court of Colorado in the caes of Pollard vs. Shively,

5 Colo., 309, 318, say:

"Where there is a variation to any considerable

extent between the courses and distances of the loca-

tion certificate, and the monuments established on

the ground, the record with its misdescription in

point of fact, gives no notice of the ground actually

appropriated. If the monuments are swept away,

no search, no exercise of prudence, diligence or
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intelligence, would advise the subsequent locator

of the prior appropriation. In such case the rule

demanded by the defendant would work the great-

est injustice and hardship and would be an inter-

pretation of the law in the interest of erroneous

records and indolent claimants. The record failing

in its constructive notice I think it just to insist

that the statutory monuments shall be found per-

forming their statutory and essential duty of actual

notice, and to say that where a variation exists be-

tween the monuments and the courses and distances

of the location certificate, it is necessary prior to

patent for the locator, as against subsequent loca-

tors, to keep up his monuments to an extent that

gives fair and reasonable notice. In other words,

a claimant who has not kept up his boundary posts,

will not be permitted to show the courses and dis-

tances of his record location to be erroneous, when

the right of an intervennig locator without notice,

will be prejudiced."

Judge Hallett of the District Court of Colorado,

in the case of Thallman vs. Thomas, 102 Fed., 935, lays

down the same principle, where he says:

"The rule that monuments shall control courses

and distances is recognized only in cases where the

monuments are clearly ascertained. If there be

doubt as to the monuments, as well as to the course

and distance, there can be no reason for saying that

monuments shall prevail, rather than the course

given in the patent."
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Again says the Supreme Court of Arizona:

"The well settled rule is that where the monu-

ments are found upon the ground, or their position

or location can be determined with certainty, the

monuments govern rather than the location cer-

tificate; but where the courses and distances are not

with certainty defined by monuments or stakes, the

calls in the location notice must govern and con-

trol."

Treadwell vs. Marrs, 83 Pac, 350, 355.

To apply the statute in question it is therefore neces-

sary that the monuments be (i) permanent and visible

and (2) so specifically described in the notice that they,

from such description, can be readily identified.

The instruction complained of is therefore wide of

the mark, is in conflict with the section of the code it

endeavors to follow, and is error.

As a corollary to the rule we contend for if in a deed

of conveyance monuments are referred to but have dis-

appeared, there can be no conflict between the calls

and the monuments and therefore the calls are binding

on both parties unless there is a mutual mistake and the

deed is reformed.

So also where a location notice refers to monuments

not in existence the calls and description in the notice

are binding on the locator as against an innocent third

party. And it may be added that whether a location
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notice is required by law or not, when, nevertheless,

filed and it describes the claim as situated at a different

place from where the claim was in fact located, it

estops the locator as against an innocent third party

from setting up a title under it to ground not described

in the notice. For to record the notice is to declare to

the public that the claim is situated at no other place

than where the notice places it, and that the locator

will claim it in no other place.

The lower Court went farther and held that the

section under discussion in effect abrogated Sec. 2324,

R. S., maintaining that if there be any conflict between

the stakes and the description of the claim required by

this section, the latter must yield.

This is entirely unwarranted. If the description so

conflicts with the monuments referred to as to afford

no guide as to the whereabouts of the claim, the notice

is void and no better than no notice.

The object of the description required by Sec. 2324

is to give a stranger to the location sufficient informa-

tion to enable him to know where to look for the stakes.

It is for this reason that the courts require this descrip-

tion to be so "clear and specific as to enable a man of

"ordinary intelligence to find the claim without aid

"or advice from any other person or thing save the

"notice."
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E.

THE POSTED NOTICE.

The requests for instruction which the Court refused

and which refusals are assigned as errors No. ii and

No. 12 respectively, are adaptations to the case at bar

of the language of the Supreme Court of California, in

PVilleford vs. Bell, 49 Pac, 6, where it sustained an

instruction of the lower Court to the jury as follows:

"The law requires the marking of the claim upon

the ground to be done in such a manner that any

person of reasonable intelligence may go upon the

ground and readily trace the claim out, and readily

find the boundaries and limits of the claim without

instructions, advice or information from any one

or thing other than the marking upon the ground,

and it is not necessary or required that such person

shall have a copy of the location notice or neces-

sarily use it in the tracing of the boundaries of the

claim; but .where such notice is posted upon the

claim, and constitutes a part of the marking of such

claim upon the ground, it may be used as a part of

the means by which the boundaries of the claim

can be traced. . .
." (Italics ours.)

See also Le Doux vs. Forester, 94 Fed., 600, 602,

where the late Judge Hawley said:

"The law is equally mandatory in requiring that

mining claims must be so marked upon the ground
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that the boundaries thereof can be readily traced.

This requirement is not fulfilled by simply setting

a post at or near the place of discovery, and setting

stakes at each of the corners of the claim, and at

the center of the end lines, unless the topography

of the ground is such that a person accustomed to

tracing the lines of mining claims can, after reading

the description of the claim in the posted notice of

location, by a reasonable and bona fide effort to do

so, find all of the stakes and thereby trace the

lines . . ."

These requests followed as natural conclusions from

the general doctrine that a posted notice is part of the

boundary markings.

Assuming for instance, that the location notice had

been posted at the southeast corner and described the

claim as lying to the southeast of that point, would or

would not a person looking for vacant ground to locate

have a right to rely upon that notice, and, with no ac-

tual knowledge of any other stakes, having located a

claim in good faith to the northwest of the point at

which the notice was posted, would he not have a good

location? Was he obliged to assume that the notice

was erroneous or that it had been posted at the wrong

corner?

Again, if he followed the calls in the notice and

found no stake at the corner to which he was directed,

nor at any other point designated in the notice, was he

not justified in believing that no claim had been staked
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or that the attempt at staking had been abandoned? Or

was he obliged to assume that the notice was erroneous

and that the stakes might be somewhere else?

We submit the requests on this point were fair and

announced recognized principles of law applicable to

the case and should have been given.

F.

There are no issues in this case on the subject of

assessment work. Neither party pleaded forfeiture by

reason of failure to prove the performance of the same.

Under these circumstances, when the Court instructed

the jury on the subject of annual labor (Assignments

of Error V. and VI.) it committed reversible error.

Such instructions while stating possibly correct ab-

stract principles of law were outside of the issues and

tended to mislead the jury into thinking that such was

an issue in the case upon which it was their duty to pass.

Proifatt, Jury, Sees. 313, 314;

Abbott's Trial Brief, 436

;

Holt \^. Pearson (Utah), 41 Pac, 560;

Conlin vs. S. F. & S. J. R. R. Co., 36 Cal., 404;

Frederick vs. Kinzer, 22 N. W., 770;

Gilmore vs. Swisher, 52 Pac, 426;

Higgins vs. Minaghan, 47 N. W., 941

;

Savannah F. & G. Ry. Co. vs. Tiedemann, 22

So., 659.
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We submit that for the errors presented the judg-

ment of the lower Court should be reversed.

JOHN RUSTGARD, and

W. H. METSON,
Attorneys for Plaintifif in Error.

Campbell, Metson, Drew, Oatman &
Mackenzie, and E. H. RYx\n,

Of Counsel.


